Retrenchment

1.
Retrenchment is regarded as a dismissal for operational requirements. There can be a variety of reasons why an employer chooses to contemplate retrenching an employee. Namely, the financial decline of a business, the introduction of new technology, restructuring or downsizing. 
2.
The Labour Relations Act 66 of (LRA) codifies the requirements for retrenchments by way of section 189 and 189A. Employers cannot achieve a fair retrenchment process without following the requirements of the LRA as it underlines the constitutional right to fairness. 
3.
Whenever an employer contemplates retrenching, one or more employees, for the reasons based on the employers operational requirements, the employer must consult both the union and the employees whom the retrenchment programme might possibly affect.
4. 
The consultant parties must ensure a meaningful joint consensus-seeking process and attempt to reach consensus on various issues and therefore it is appropriate to discuss the following during the course of the consultative events:-
a) Ways and means to avoid dismissals;

b) Ways and means to minimize the number of people involved;

c) To discuss the timing of the possible dismissals;
d) To discuss the ways and means Management can mitigate the adverse   

     effects of the dismissals on the employees involved;

e) The method for selecting is normally LIFO (last in first out) or an entire   

    department;

f) Severance pay must be discussed with the employees and the minimum 
   pay would be one week, per completed year of service. It should also be  noted that the employees must be given at least one months notice of this retrenchment, after the consultation has taken place with regard to the severance pay.
5. 
It is also important to for the employer to note that certain things must be put in writing, to the employees, inviting the consulting parties to consult with it and therefore disclose all relevant information including, but not limited to:
a) The reasons for the proposed dismissals;

b) Any alternatives to the possibility of dismissals and the reasons for rejecting these alternatives;

c) The number of employees who are likely to be effected and the job categories in which they are employed;

d) The proposed method of selecting which employees to dismiss i.e. LIFO (last in first out);

e) The time when the company expects the dismissals are likely to take effect;

f) The proposed severance payment, i.e. one week per completed year of service, plus one months notice;

g) Any assistance that the employer can offer to the employees, who are likely to be effected by the dismissal;

h) The possibility of future re-employment of the employees who are to be retrenched;

i) The numbers of employees employed by the employer.

j) The number of employees that the employer has dismissed for reasons based on its operational requirements in the preceding 12 months.
6.
It must be noted that the employer must allow the employees an opportunity to make representations on any of the abovementioned matters.
7. 
The employer must consider and respond to any representations made by the employees or the union, and if the employer does not agree with them, the employer must state the reasons for disagreeing. If representations are made in writing, the employer must respond in writing.
8. 
The employer can only select the employees in terms of criteria that have either been agreed, or that are fair and objective.
9.
 It is suggested that the first meeting take place within the next few days and that the employees of that department be presented with a memorandum as has been prepared.

10.
This first meeting would outline the reasons for the proposals and some of the objectives that the company is hoping to cure. It would also specifically request the employees and the union to consider ways to avoid the retrenchment, to minimize the retrenchment and the timing and the mitigating of the adverse effects.

11. 
The second meeting would then be called, at least one day later, and the input of both the union and the employees must be minuted and considered by the company. At this meeting the company will say that they must take that information away for consideration, and that a written response will be given to all the input given by the union and the employees.
12. 
At least a day later, the company will approach the union and employees for a third meeting, where the answers to the input will be given and the company will have these answers also prepared in writing. At this third meeting, a discussion will ensue with regard to the reasons for accepting certain conditions and outlines given by the union, and for rejecting certain of the conditions and outlines given by the union.

13.
 Thereafter a fourth and final meeting will be held where the timing of the dismissals (retrenchments) is discussed, the severance pay is discussed, the assistance to the employees is discussed and a possibility of future re-employment is discussed.

14.
These meetings can take place over a week, although it will be noted that unions/employees are generally insistent on taking these matters over a longer period of time and also insist on certain financial information from the company. It should be noted that this retrenchment is not brought about by financial considerations, but operational requirements.

15.
Please note that if an employer is found not to comply with fair retrenchment procedures and does not have substantive reasons for retrenchment, the employee/ s could claim up to 12 months compensation and / or reinstatement. 

Please contact Bernard Reisner if you have any queries.
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